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THIS CAPACITY AGREEMENT (”Agreement”) dated as of __,200__ (“Effective
Date”), is by and between [name of distribution company administering contract] (“Buyer”)
and (“Supplier”). Supplier and Buyer together are the “Parties”
and each individually is a “Party” to this Agreement.

WITNESSETH:

WHEREAS, pursuant to General Statutes of Connecticut § 16-243 M(c), also known as
Subsection 12(c) of the Public Act 05-01, An Act Concerning Energy Independence (the “Act”),
the Connecticut Department of Public Utility Control (“DPUC”) must issue a competitive bid
solicitation in the form of a Request for Proposals (the “RFP”) for new or incremental capacity
in Connecticut that will reduce expected Federally Mandated Congestion Costs (“FMCCs”) for
the benefit of Connecticut’s ratepayers; and

WHEREAS, the DPUC carefully evaluated the responses to the RFP, including the
response submitted by the Supplier, and concluded that the Supplier is a qualified bidder
pursuant to the RFP, and that Supplier’s offer to supply ___ MW of Capacity (“FCM Contract
Quantity”) from the Facility pursuant to the terms of this Agreement meets the standards for
selection in the RFP;

WHEREAS, according to Subsection 12(i) of the Act, the Buyer and Supplier wishes to
execute this Agreement in order to formalize their contractual arrangements on the terms and
conditions set out herein;

WHEREAS, the Supplier will develop and operate the Facility to supply Capacity and
other products from the Facility into the ISO-NE Markets;

WHEREAS, the Buyer is entering into this Agreement to satisfy certain of its obligations
under the Act;

NOW, THEREFORE, in consideration of the premises and of the mutual agreements
herein contained, the Parties to this Agreement covenant and agree as follows:

Article 1 General definitions

As used herein, the following terms shall have the following meanings. Initially capitalized
terms used but not defined in this Agreement shall have the meanings set forth in the ISO-NE
Tariff (defined below), Participant’s Agreement (defined below), and/or the Second Restated
NEPOOL Agreement (defined below), as applicable. (Collectively, the ISO-NE Tariff,
Participant’s Agreement, and Second Restated NEPOOL Agreement are referred to herein as
“ISO-NE Documents”.) References to a given Article, Section, Subsection, or Exhibit are in
reference to Articles, Sections, Subsections, or Exhibits in this Agreement, unless otherwise
specified. The terms “hereof”, “herein”, “hereto”, and “hereunder” refer to this Agreement as a
whole.

“Act” shall have the meaning set forth in the preamble to this Agreement.
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“Actual Availability” means the ratio of Available Hours to Period Hours as reported by the
Supplier to ISO-NE based on the data in the GADS maintained by NERC or its successor, as
applied in Section 3.4(c) of this Agreement.

“ Adjustment Ratio” has the meaning given in Section 6.4(b) of this Agreement.
“Alternative Price Rule” takes the meaning it has in the Settlement Agreement.

“Annual Contract Price for FCM” refers to the $/kW amount bid by the Supplier in the RFP to
be settled against the FCM, as specified in Section 6.2 for each Contract Year of the Agreement.

“Annual Contract Price for LFRM” refers to the $/kW amount bid by the Supplier in the RFP to
be settled against the LFRM, as specified in Section 6.2 for each Contract Year of the Agreement.

“Auction Clearing Price” refers to the market clearing price in any given bidding period in the
Forward Reserve Auction of the LFRM, or any successor auction.

“Availability” means the capability of a resource, in whole or in part, at any given time, to
produce and supply energy, Capacity, or ancillary services in accordance with accepted electric
industry practice, and “Available” shall mean that a resource is capable, in whole or in part, at a
given time, to produce and supply energy, Capacity, or ancillary services with such accepted
electric industry practice standard.

“ Availability Deficiency” is defined in Section 3.4(c)d. of this Agreement.

“Available Hours” shall have the meaning of the number of hours in a specified period of time
during which the Facility is Available, as applied in Section 3.4(c) of this Agreement.

“Bankrupt” means with respect to any entity, such entity (i) files a petition or otherwise
commences, authorizes or acquiesces in the commencement of a proceeding or cause of action
under any bankruptcy, insolvency, reorganization or similar law, or has any such petition filed
or commenced against it, (ii) makes an assignment or any general arrangement for the benefit of
creditors other than collateral assignments or other security instruments in favor of a Financing
Party, (iii) otherwise becomes bankrupt or insolvent (however evidenced), (iv) has a liquidator,
administrator, receiver, trustee, conservator or similar official appointed with respect to it or
any substantial portion of its property or assets, or (v) is generally unable to pay its debts as
they fall due.

“Bankruptcy Code” means those laws of the United States of America related to bankruptcy
codified and enacted as Title 11 of the United States Code, entitled “Bankruptcy” and found at
11 US.C. § 101 et seq., as such laws may be amended, modified, replaced or superseded from
time to time.

“Business Day” means any day on which Federal Reserve member banks in New York City are
open for business. A Business Day shall open at 8:00 am. and close at 5:00 p.m. Eastern
Prevailing Time (EPT).

“Buyer” means the Party serving as the counterparty to the Supplier in this Agreement.
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“Call Option” has the meaning set forth in Section 6.5 of this Agreement.

“Call Option Contract Quantity” refers to the quantity of Capacity in MW terms that the
Supplier has offered to supply for the Call Option in this Agreement, as specified in Exhibit D to
this Agreement.

“Call Option Supplemental Capacity Payment” means the price in U.S. Dollars per kW per
Contract Year for the Supplier to supply the Call Option, listed in Exhibit D to this Agreement.

“Capacity” is the continuous load carrying capability of the generating Facility at a given time;
this will be defined consistent with the ISO-NE Tariff and ISO-NE System Market Rules, as
amended from time to time.

“Capacity Clearing Price” refers to the market clearing price in the Forward Capacity Auction,
or any successor auction.

“Claimed Capability Audit” refers to the ISO-NE testing of ICAP resources to assess Seasonal
Claimed Capability of each resource. The required duration for a Claimed Capability Audit is
at least two hours and no more than eight hours, depending on the season( (summer or winter)
and the type of resource, or as specified in ISO-NE Manual M-20, as it may be amended from
time to time.

“Claiming Party” shall mean the Party claiming relief from liability or obligations hereunder as
the result of a Force Majeure event or circumstance.

“Commercial Operation” reflects a status under which the Facility has officially started
commercial operations, and meets all of the requirements set out in Section 2.6 of this
Agreement.

“Commercial Operation Date” refers to the date on which the Facility first attains Commercial
Operation, as set forth in Exhibit B to this Agreement.

“Commitment Period” refers to the time period for which an FCA contract is valid and is
defined in the Settlement Agreement.

“Completion and Performance Security” has the meaning set forth in Section 10.1 of this
Agreement.

“CONE” means to the Cost of New Entry in the Forward Capacity Market and in the Forward
Capacity Auctions, as defined in the Settlement Agreement.

“Contract Year” means a twelve (12) month period during the Term which begins on the Term
Commencement Date or the anniversary date thereof.

“Cost of Service Agreements” refers to a type of contract that is signed by the ISO-NE or the
DPUC with a generator for the provision of electric supply in exchange for a pre-established
series of payments.
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“CPR Rules for Non-Administered Arbitration”shall mean the latest rules regarding arbitration
available from the International Institute of Conflict Prevention & Resolution.

“Credit Rating” means the rating assigned to a Party’s or Qualified Institution’s unsecured
senior long-term debt obligations (not supported by third party credit enhancements) or if a
Party does not have a rating for its senior unsecured long-term debt, then one rating notch
below the rating then assigned to the Party as an issuer and/or corporate credit rating by S&P,
Moody’s, or Fitch If there are split ratings, the lowest of the Credit Ratings will apply.

“Day-Ahead Energy Market” refers to the hourly day-ahead energy market currently operated
by ISO-NE, or any successor thereto.

“Defaulting Party” has the meaning set forth in Section 8.6 of this Agreement.

“De-list Bid” takes the meaning as defined in the Settlement Agreement whereby Capacity
being bid into the Forward Capacity Market can effectively be removed from the Forward
Capacity Market.

“Deliverable” shall mean that the Facility’s electrical output can be transmitted to the
Connecticut portion of the ISO-NE system under a range of different operating conditions
including peak demand conditions.

“Disclosing Party” shall have the meaning set forth in Section 12.11 of this Agreement.

“DPUC” means the Connecticut Department of Public Utility Control, or any successor thereto.
“Early Termination Date” has the meaning set forth in Section 8.6 of this Agreement.

“Early Termination Payment “ has the meaning set forth in Section 8.7 of this Agreement.

“Effective Date” shall have the meaning set forth in the preamble to this Agreement.

“Escrow” shall refer to a deposit account held in a Qualified Institution bearing interest equal to
2% above a Qualified Institution’s prime rate.

“Event of Default” has the meaning set forth in Article 8 of this Agreement.
“Execution Date” refers to the date that the Parties sign and execute this Agreement.
“Existing Capacity” takes the meaning that is defined in the Settlement Agreement.

“Facility” is defined as all land, rights of way, units and related equipment and facilities of the
electric generating plants to be or being constructed by the Supplier on site in connection with
the Units. The Facility shall include, without limitation, the Units and all auxiliary equipment
and facilities installed at the plant necessary or used for production, control, delivery or
monitoring of electricity produced on the site by such Units.
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“Failure-to-Activate Penalty” shall have the meaning set forth in Section 6.4 (b) of this
Agreement.

“Failure-to-Reserve Penalty” shall have the meaning set forth in Section 6.4 (b) of this
Agreement.

“FCA Market Price” shall take the meaning ascribed to it in Section 6.3 of this Agreement.

“FCM Contract Quantity” refers to the quantity of Capacity in MW terms that the Supplier has
offered to supply in this Agreement, as specified in the preamble to this Agreement.

“Federal Power Act” means the Federal Power Act, 16 U.S.C. §§ 791 et seq, as amended from
time to time.

“Federally Mandated Congestion Charges” or “FMCCs” have the meaning set forth in Conn.
Stat. § 16-1 (a) (41), as it may be amended, supplemented, clarified, or interpreted from time to
time by the Connecticut General Assembly, and the DPUC.

“FERC” means the Federal Energy Regulatory Commission, or any successor thereto.

“Financial Participant” shall refer to term used under the US Bankruptcy Code, pursuant to 11
U.S.C11 §101 (22A), as it may be amended from time to time.

“Financing Parties” means the lending institutions (including any trustee or agent on behalf of
such institutions) providing financing or refinancing, any other credit enhancement or interest
rate hedging products to the Supplier for the acquisition, construction, ownership, operation,
maintenance, or leasing of the Facility.

“Fitch” means Fitch Investor’s Service, Inc., or its successor.

“Force Majeure” means an event or circumstance, such as natural catastrophes, terrorism, war,
riots, or acts of God, which (i) prevents one Party from performing its obligations under this
Agreement; (ii) was not anticipated as of the date of the Agreement; (iii) is not within the
reasonable control of, or the result of the negligence of, the Claiming Party; and, (iv) by the
exercise of due diligence, the Claiming Party is unable to overcome or avoid, or cause to be
avoided; provided, however, none of the following events or circumstances will constitute
Force Majeure: (a) the loss or failure of Supplier’s fuel supply, except when caused by Force
Majeure; (b) Supplier’s ability to sell Capacity at a price greater than the price set out in Article
6; (c) the breakdown of Supplier’s plant and/or equipment, except when caused by Force
Majeure; (d) an occurrence or an event that merely increases the costs of, or causes an economic
hardship to, a Party; (v) Buyer’s ability to procure the supply of Capacity at a price lower than
that set forth in Article 6 to this Agreement; and Buyer’s inability economically to use or resell
the Capacity purchased hereunder.

“Forward Capacity Auction” or “FCA” refers to the annual auction that will be held in the
Forward Capacity Market, or any successor auction thereto, but does not include the
Reconfiguration Auctions of the FCM.
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“Forward Capacity Market” or “FCM” refers to the capacity market that is being established by
ISO-NE pursuant to the Settlement Agreement, and any successor market thereto.

“Forward Reserve Auction” or “FRA” refers to the semi-annual auction that will be held in the
Locational Forward Reserve Market, and any successor auction thereto.

“Forward Reserve Delivery Requirement” refers to the amount of forward reserves to be
procured in the next Forward Reserve Auction, as detailed in ISO-NE Manual M-36.

“Fuel” means any fuel used to start or operate the generating Facility. The type of Fuel used by
this Facility is specified in Exhibit C to this Agreement.

“GADS” means the Generating Availability Data System (“GADS”), which is managed by
NERC and which collects, records, and retrieves operating information from generators.

“Government Agency” means any federal, state, local territorial or municipal government body;
any governmental, judicial, regulatory or administrative department, agency, commission,
board, bureau, body, or other authority exercising or entitled to exercise any administrative,
executive, judicial, legislative, policy, regulatory, or taxing authority or power, including any
independent system operator or any control operator, or any court or governmental tribunal.

“Indemnified Party” has the meaning set forth in Section 12.9 of this Agreement.
“Indemnifying Party” has the meaning set forth in Section 12.9 of this Agreement.

“Interconnection Agreement” refers to the contracts that each new generation Facility must sign
with ISO-NE and/or with the entity that owns the transmission or distribution facilities with
which such new Facility interconnects in order to interconnect to the New England electricity
network, as specified by ISO-NE rules on interconnections.

“Investment Grade Rating” means a Credit Rating of “Baa3” or better from Moody’s, “BBB-“ or
better from S&P or Fitch. If there are split ratings, the lowest of the Credit Ratings will apply.

“ISO New England” or “ISO-NE” shall have the meaning that is set forth in the ISO-NE Tariff,
or any successor thereto.

“ISO-NE Billing Policy” means Exhibit 1D of ISO-NE Tariff, or any successor thereto.

“ISO-NE Markets” refers to all markets currently operated by ISO-NE, and any successor
markets thereto, and any additional markets that may be developed by ISO-NE in the future.

“ISO-NE System” or “System” shall refer to the electricity network and wholesale market
operated by ISO-NE.

“ISO-NE System Rules” is as defined in Section III of the ISO-NE Tariff, or any successor
thereto.
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“ISO-NE Tariff” means the ISO-NE Inc. Transmission, Markets and Services Tariff, FERC
Electric Tariff No. 3, as may be amended from time to time, or any successor tariff accepted by
FERC.

“Key Milestone Event” shall take the meaning described in Section 2.5(a) of this Agreement.

“Law” or “Laws” shall mean all laws, rules, regulations, codes, injunctions, judgments, orders,
decrees, rulings, interpretations, constitutions, ordinances, common law, or treaty, of a
Governmental Agency.

“Letter(s) of Credit” means one or more irrevocable, transferable standby letters of credit issued
by a U.S. commercial bank or a U.S. branch of a foreign bank. Requirements for qualified Letters
of Credit under this Agreement are described in Article 10 of this Agreement.

“LFRM Contract Quantity” refers to the quantity of Capacity in MW terms that the Supplier
will be settling against the LFRM in this Agreement, as specified in Exhibit D to this Agreement.

“Load Zone” shall refer to the load zones used in ISO-NE for the purpose of the FCM and for
settlement of load obligations in the Day-Ahead Energy Market.

“Local Sourcing Requirement” shall take the meaning that is defined in the Settlement
Agreement.

“Locational Forward Reserve Market” or “LFRM” refers to the ISO-NE market for procuring
locational forward reserves, or any successor market thereto.

“Locational Marginal Price” refers to the hourly energy market clearing price in the Day-Ahead
Energy Market.

“Market Based Rate Authorization” refers to the FERC process authorized pursuant to Section
203 of the Federal Power Act granting generators the right to sell energy, capacity, and/or
ancillary services at market based rates.

“Market Change” means any change in the ISO-NE Tariff, including without limitation Section
III thereto, Market Rule 1 - Standard Market Design, as well as any other significant and
material change to the rules or operation of the ISO-NE Markets.

“Market Rule 1” means Section III of the ISO-NE Tariff, or any successor tariff accepted or
approved by FERC.

“Market Rules” means the market rules established by ISO-NE for the operation of its different
markets including but not limited to the Forward Capacity Market, the Locational Forward
Reserve Market, and the Day-Ahead Energy Market.

“Milestone Date” refers to the date by which a specific Milestone Event shall be completed, as
laid out in Exhibit B to this Agreement.
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“Milestone Event” refers to the end of each phase of Facility development, culminating in the
Facility’s Commercial Operation. Milestone Events under this Agreement are provided in
Exhibit B to this Agreement.

“Monthly Call Option Contract Price” is defined in Exhibit D to this Agreement.

“Monthly Contract Price” is defined in Section 6.3 of this Agreement.

“Monthly Contract Price for FCM” is defined in Section 6.3 of this Agreement.

“Monthly Contract Price for LFRM” is defined in Section 6.3 of this Agreement.

“Monthly Payment Amount” is defined in Section 6.3 of this Agreement.

“Moody’s” means Moody’s Investors Service or its successor.

“MW” shall mean a megawatt or megawatts.

“NEPOOL” means the New England Power Pool, which is the power pool created by and
operated pursuant to the provisions of the Second Restated NEPOOL Agreement, or any
successor to the New England Power Pool.

“New Capacity” takes the meaning that is defined in the Settlement Agreement.

“New England Control Area” is as defined in the ISO-NE Tariff.

“Non-Claiming Party” shall mean the counterparty from the Claiming Party.

“Non-Defaulting Party” shall have the meaning set forth in Section 8.6 of this Agreement.
“Non-Disclosing Party” shall have the meaning set forth in Section 12.11 of this Agreement.

“Non-Paying Party” is defined in Section 6.8(c) of this Agreement.

“North American Electric Reliability Council” or “NERC” means the North American Electric
Reliability Council or any successor organization.

“Original FCM Contract Quantity” shall refer to the FCM Contract Quantity that was specified
in the Supplier’s Proposal and was listed in Exhibit D at the Execution Date.

“Original LFRM Contract Quantity” shall refer to the LFRM Contract Quantity that was
specified in the Supplier’s Proposal and was listed in Exhibit D at the Execution Date.

“Out of Market Bid” takes the meaning that is defined in the Settlement Agreement.

“Participants Agreement” means the “Participants Agreement among ISO-NE as the Regional
Transmission Organization for New England and the New England Power Pool and the entities
that are from time to time parties hereto constituting the Individual Participants” dated as of
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February 1, 2005, as may be amended from time to time, or any successor thereto accepted by
FERC.

“Parties” collectively means both the Supplier and the Buyer.

“Party” means either the Supplier or the Buyer.

“Paying Party” is defined in Section 6.8(c) of this Agreement.

“Peak Energy Rents” or “PER” takes the meaning that is defined in the Settlement Agreement.
“Period Hours” shall have the meaning of all hours in a specified period of time.

“Permits” means all siting, environmental, and local municipal permits and/or approvals that
must be obtained in order for a generation Facility to begin or continue operations in the state of
Connecticut.

“Person” means a natural person, firm, trust, partnership, limited partnership, limited liability
company or corporation (with or without share capital), joint venture, sole proprietorship,
governmental entity, or other entity of any kind.

“Point of Interconnection” refers to the point on the electricity network at which the Facility
interconnects to the electricity network, and is listed in Exhibit A for this Agreement.

“Project Security Deposit” refers to the security deposit which is $25/kW for generation
Facilities that are larger than 5.0 MW and $10/kW for generation Facilities that are smaller than
5.0 MW, which the Supplier provided during the competitive solicitation process that resulted
in this Agreement.

“Proposal” shall refer to the proposal submitted by the Supplier to the DPUC under the DPUC’s
competitive solicitation process to encourage the development of new or incremental Capacity
in the state of Connecticut which resulted in this Agreement.

“Prudent Utility Practice” means the practices, methods, and acts recognized and adopted as
good practices applicable to the design, building, and operation of generating facilities of
similar type, size and capacity, and that at a particular time, in the exercise of reasonable
judgment in light of the facts known or that shall reasonably have been known at the time a
decision was made, will have been expected to accomplish the desired result in a manner
consistent with Supplier’s obligations under this Agreement. With respect to the Facility,
Prudent Utility Practice includes (but is not limited to) taking reasonable steps to ensure that:

1. equipment, materials, resources, and supplies, including spare parts inventories, are
available to meet the Facility’s needs;

2. sufficient operating personnel are available at all times and are adequately
experienced and trained and licensed as necessary to operate the Facility properly
(taking into account manufacturers’ guidelines and specifications as well as
interconnected electric system status), efficiently, and in coordination with the Buyer
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and ISO-NE and are capable of responding to emergency as well as normal
conditions;

3. preventive, routine, and non-routine maintenance and repairs are performed on a
basis that ensures reliable, long-term and safe operation, and are performed by
knowledgeable, trained, and experienced personnel utilizing proper equipment and
tools;

4. appropriate monitoring and testing are performed to ensure equipment is
functioning as designed and will be expected to function properly during normal,
abnormal and emergency conditions;

5. equipment is not operated in a reckless manner, in violation of manufacturer’s
guidelines or in a manner unsafe to workers, the general public, the interconnected
system, or contrary to Laws or Permits or without regard to defined limitations such
as, flood conditions, safety inspection requirements, operating voltage, current, volt-
ampere reactive (VAr) loading, frequency, synchronization, and/or control system
limits; and

6. equipment and components meet or exceed the standard of durability that is
generally used for electric generation operations in the region and will function
properly over the full range of ambient temperature and weather conditions
reasonably expected to occur at the site and under both normal conditions and
conditions involving an emergency.

“Qualified Capacity” shall take the meaning from the Settlement Agreement.

“Qualified Institution” means a commercial bank or trust company organized under the laws of
the United States or a political subdivision thereof, with (i) a Credit Rating of at least (a) "A" by
S&P and "A2" by Moody's, if such entity is rated by both S&P and Moody’s or (b) "A" by S&P or
"A2" by Moody's, if such entity is rated by either S&P or Moody’s but not both, and (ii) having a
capital surplus of at least $10,000,000,000.

“Ramp Rate” is defined as the capability to increase or decrease energy output after start-up,
synchronization to the system, and technically required hold generation “set” points, for
operation between minimum load and maximum continuous rating, as defined in ISO-Manuals,
as it may be amended from time to time.

“Reconfiguration Auction” shall take the meaning from the Settlement Agreement.

“Reliability Must Run Contracts” or “RMRs” refers to contracts that are signed with generators
by ISO-NE for reliability purposes and approved by FERC.

“Renewable Attribute” refers to any renewable attribute that a generation, demand side
management, energy efficiency, or other project providing capacity may possess, including but
not limited to renewable energy credits, Connecticut class III attributes, and low emissions
attributes.
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“Replacement Price” means the price at which the Buyer, acting in a commercially reasonable
manner, purchases or could have purchased Capacity equal to the amount of Capacity that was
otherwise not provided by the Supplier in accordance with this Agreement, plus costs
reasonably incurred by the Buyer in purchasing such replacement Capacity. Any applicable
Auction Clearing Prices, including Capacity Clearing Prices in Reconfiguration Auctions, shall
be deemed to be commercially reasonable prices for purposes of this definition.

“S&P” means Standard & Poor's Rating Group, a division of McGraw-Hill, Inc., and its
successors.

“Seasonal Claimed Capability” refers to the maximum dependable load carrying ability (in
MW, to three (3) decimal places) of generating units, excluding Capacity required for station
use, as determined by ISO-NE in their Claimed Capability Audits. Seasonal Claimed Capability
can vary by season (summer and winter).

“Second Restated NEPOOL Agreement” or (“SRNA”) refers to the operating agreement that
outlines NEPOOL’s governance, which was made effective February 1, 2005, or any successor
document thereto approved by FERC.

“Settlement Agreement” refers to the settlement on ISO-NE’s Forward Capacity Market filed
with the FERC on March 6, 2006 under Docket Nos. ER03-563-000, ER03-563-030, and ER03-
563-055, and any successor agreements thereto approved by FERC.

“Settlement Amount” means the amount calculated in accordance with Section 8.7 of this
Agreement.

“Site” shall mean those parcels of real estate and rights of way on or by which the Facility is or
will be located.

“Stipulated Bid Cost” shall have the meaning set forth in Section 3.3 of this Agreement.
“Strike Price” shall take the meaning set forth in Section 6.5 of this Agreement.

“Summer Seasonal Claimed Capability” shall refer to the Seasonal Claimed Capability of a
resource for the summer capability period, as defined by ISO-NE.

“Supplier” refers to the entity that pursuant to this Agreement is supplying a specified quantity
of Capacity for the Term.

“Target Availability” refers to the percentage Availability that the Supplier has committed
under the terms of this Agreement to maintaining the Facility over the period of a Contract
Year, as measured by the ratio of Available Hours to Period Hours, as stated in Exhibit C to this
Agreement.

“Tax” or “Taxes” means all taxes that are currently or may in the future be assessed on any
products or services that are the subject of this Agreement.

“Term” has the meaning set forth in Article 5 in this Agreement.
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“Term Commencement Date” is defined in Section 5.2 of this Agreement.

“Term Termination Date” means the earlier of the date on which (i) this Agreement expires,
which will be the day before the Term Commencement Date plus the number of years in the
Term, or (ii) the date upon which a Party terminates this Agreement in accordance with the
provisions of the Agreement.

“Transition Payment” means the fixed payments for which capacity resources are eligible
during the Transition Period under Section VIII of the Settlement Agreement.

“Transition Period” means the time period between December 1, 2006 and the currently
anticipated completion day of the Transition Period on May 30, 2010, pursuant to the terms of
the Settlement Agreement, as it may be amended from time to time.

“Unit(s)” means the physical units(s) supporting the Supplier’s sale of Capacity or identified by
the Supplier to the Buyer under this Agreement.

Article 2 Facility Description and Supplier’s Obligations during
Development and Construction

21 Summary of Facility Development and Construction

(a) The Supplier shall construct, own, operate, and maintain the Facility, which shall
consist of a [___] having a FCM Contract Quantity of [___] MW, the technology of which
complies with the eligibility criteria established by the Act. Exhibit A provides a
detailed description of the Facility, including identification of all the equipment and
components.

(b) The Supplier shall at no time after the Execution Date of this Agreement modify, vary,
or amend in any respect any of the features or specifications of the Facility in described
in Exhibit A, in particular any changes affecting the Facility’s Capacity, Availability,
level of environmental emissions, or operating efficiency in such a way as will
materially and adversely affect Supplier’s ability to perform its obligations under this
Agreement, or which changes the economic balance of this Agreement, as defined by
the anticipated payments relative to anticipated benefits under this Agreement for each
Party as of the Execution Date.

(c) If the Supplier seeks to change any features or specifications of the Facility in Exhibit A
in a manner that is immaterial and which will not adversely affect the Supplier’s ability
to perform its obligations under this Agreement, the Supplier must submit written
notification about such changes and their potential impact on Supplier performance to
the Buyer and the DPUC. The Buyer will have thirty (30) calendar days to review the
Supplier’s proposed changes to Exhibit A. The Buyer may object to the proposed
modifications to the features or specifications of the Facility if it determines that the
proposed changes will adversely and materially affect the Supplier’s ability to perform
its obligations under this Agreement. If the Buyer does not issue a written objection to
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the proposed changes to the DPUC within thirty (30) calendar days, the proposed
change will be automatically approved and the Supplier shall provide an amended
Exhibit A to the Buyer and the DPUC within five (5) calendar days. If the Buyer issues a
timely objection, the DPUC can review the proposed changes and can approve or deny
the Supplier’s proposed changes to the features or specifications of the Facility.

2.2 Location

(@)

The Facility shall be interconnected with electricity network facilities such that the
Facility’s FCM Contract Quantity shall be counted as a Connecticut resource, and,
specifically, a Qualified Capacity resource to meet Connecticut’s Local Sourcing
Requirement in the FCM over the Term of the Agreement.

The physical address of the Facility is [ ]. A scaled map that identifies the
location of the Facility, the location of the Point of Interconnection, and the location of
the important ancillary and interconnection facilities is included in Exhibit A.

2.3  General Design of Facility

The Supplier shall construct the Facility according to Prudent Utility Practice, meeting ISO-
NE’s interconnection standards, ISO-NE System Rules, and all other applicable Laws and
Permits. The Supplier shall ensure that the Facility is designed, engineered and constructed
to operate in accordance with the requirements of this Agreement from the Effective Date
until the end of the Term.

2.4 Interconnection

(@)

(b)

The Supplier shall assume responsibility for and bear all costs and expenses of the
generator interconnection process for the Facility that are imposed in accordance with
Market Rules and applicable Laws, including all the costs of any interconnection
studies.

The Supplier shall be solely responsible for negotiating, entering into, and performing
its obligations under the Interconnection Agreement.

2.5 Milestones for Commercial Operation

The Supplier acknowledges that time is of the essence to the Buyer with respect to attaining
Commercial Operation of the Facility by the corresponding Milestone Date set out in Exhibit
B, and agrees:

(@)

that each of the Milestone Events as described in Exhibit B to this Agreement shall be
achieved in a timely manner and by its corresponding Milestone Date. The Supplier will
provide written notice to the Buyer and the DPUC certifying the completion of each
Milestone Event within five (5) calendar days of the Milestone Date;
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(b) that each of the “Key Milestone Events,” (which are Milestone Events that are starred

with an asterisk in Exhibit B to this Agreement) shall be achieved in a timely manner
and by its corresponding Milestone Date, failing which the Supplier shall pay to the
Buyer within five (5) Business Days after receipt of an invoice from the Buyer, as
liquidated damages, a sum of money equal to $5 Dollars per MW multiplied by the FCM
Contract Quantity (MW) for each calendar day after the applicable Milestone Date, until
the corresponding Milestone Event has been achieved. However, if Commercial
Operation is achieved on or before its corresponding Milestone Date, then all such
liquidated damages for delays prior to Commercial Operation paid by the Supplier shall
be refunded to the Supplier, with interest which shall be calculated in accordance with
interest in an Escrow account;

that Commercial Operation shall be achieved by the corresponding Milestone Date,
failing which the Supplier shall pay to the Buyer on or before five (5) Business Days after
receipt of an invoice from the Buyer, as liquidated damages, an amount equal to $150
Dollars per MW multiplied by the FCM Contract Quantity (MW), for each calendar day
after such Milestone Date until Commercial Operation has been achieved;

(d) that, using a methodology consistent with ISO-NE’s approach for verifying a resource’s

Seasonal Claimed Capability, the Facility must demonstrate that its Summer Seasonal
Claimed Capability is equal to or more than the FCM Contract Quantity (MW) (and if
relevant its LFRM Contract Quantity) at the date of Commercial Operation failing which
the Supplier shall pay to the Buyer on or before five (5) Business Days after receipt of an
invoice from the Buyer, as liquidated damages, a sum of money equal to $450 Dollars
per kW multiplied by the deficiency between the Summer Seasonal Claimed Capability
and the FCM Contract Quantity (and if relevant the LFRM Contract Quantity). If after
the Commercial Operation Date, the Supplier cannot demonstrate that the Summer
Seasonal Claimed Capability of the Facility is equal to or more than the FCM Contract
Quantity (and if relevant the LFRM Contract Quantity), and provided that the Supplier
has paid the said liquidated damages pursuant to this subsection 2.5(c), the FCM
Contract Quantity (and if relevant the LFRM Contract Quantity) under this Agreement
will be revised by the Parties through an addendum to this Agreement which will be
submitted in writing to the DPUC to reflect the reduced FCM Contract Quantity (and if
relevant the reduced LFRM Contract Quantity) (which will be set equal to equal the
Facility’s Seasonal Claimed Capability);

that damages set out in Sections 2.5(a) and 2.5(b) will not apply if the delay is due to (i) a
Force Majeure event; (ii) a material breach by the Buyer of its obligations under this
Agreement, pursuant to Article 4; or (iii) a delay in obtaining regulatory approval from
the Department of Environmental Protection or the Connecticut Siting Council (or any
other relevant Government Agency), which was not caused by the Supplier or by the
Supplier’s failure to perform a required task;

a. If there is no delay, the Supplier will provide the Buyer and the DPUC with
written notification and supporting documentation of having obtained all
required regulatory approvals within two (2) Business Days of the Milestone
Date.
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b.

If there is a delay in the regulatory approval process that is not the result of delay
on the part of the Supplier, the Supplier will provide written notice of the delay
and its cause to the Buyer and to the DPUC within two (2) Business Days of the
Milestone Date, requesting that the DPUC exempt it from paying the associated
damages. If the DPUC accepts this explanation and issues its acceptance in
writing within thirty (30) calendar days of the written notice of t